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ABSTRACT
First Nations in British Columbia (BC), Canada, have historically been—and largely
continue to be—excluded from colonial governments’ decision-making and
management frameworks for fresh water. However, in light of recent legal and
legislative changes, and also changes in water governance and policy, there is growing
emphasis in scholarship and among legal, policy and advocacy communities on shifting
water governance away from a centralized single authority towards an approach that is
watershed-based, collaborative, and involves First Nations as central to decisionmaking processes. Drawing on community-based research, interviews with First Nations
natural resource staff and community members, and document review, the paper
analyzes the tensions in collaborative water governance, by identifying First Nations’
concerns within the current water governance system and exploring how a move
towards collaborative watershed governance may serve to either address, or further
entrench, these concerns. This paper concludes with recommendations for collaborative
water governance frameworks which are specifically focused on British Columbia, but
which have relevance to broader debates over Indigenous water governance.
Keywords: collaborative water governance, First Nations, British Columbia, watersheds
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INTRODUCTION
Overview
Indigenous1 peoples in Canada have historically been—and largely continue to be—
excluded from colonial governments’ decision-making and management frameworks for
fresh water. The existing colonial water governance system2 is predicated largely on
provincial government control over decisions related to water access and use, and the
Canadian government (referred to as the “Crown”) asserts exclusive ownership of all
ground and surface water.
Today, however, there is growing interest and movement towards a renewed set
of principles and relationships for Indigenous water governance in Canada. This
parallels international debates over Indigenous water rights, particularly in Latin America
and Australia (Bartlett 1998; Basdeo & Bharadwaj 2013; BCAFN 2010; Boelens 2014;
1997; Blackstock 2001; Budds & Hinojosa 2012; Getches 2005; Mascarenhas 2007;
Matsui 2009; Passelac-Ross 2011; Perreault 2005, 2008; Rizvi et al 2013; Singh 2006;
Thorson et al 2006; Toussaint et al 2005; von der Porten 2012; von der Porten & de Loë
2013a, 2013b, 2014; Walkem 2007; Wilson 2014). Notable in the Canadian case is the
fact that evolving legal frameworks imply new approaches to Indigenous title, rights, and
traditional territories and hence expanded (and indeed potentially unprecedented) roles
for Indigenous peoples in water governance, paralleling evolving frameworks for
Indigenous law more generally (Basdeo & Bharadwaj 2013; Borrows 1997; Phare 2009,
2011; von der Porten & de Loë, 2014; Walkem 2007). However, although evolving
jurisprudence creates expanded water rights and opportunities for Indigenous
communities to participate in governance processes, there is significant uncertainty with
respect to processes, scope, and uptake. This is a particularly critical issue for
Indigenous communities currently grappling with access to safe water, and with
associated health and livelihood issues in the context of climate change (Basdeo &
Bharadwaj 2013).
These debates are particularly acute in Canada’s western-most province of
British Columbia, a jurisdiction in which formal treaties were never signed between the
1

The term “Indigenous” refers to First Nations, Inuit, Métis peoples, and also serves as an inclusive
reference to communities that claim a historical continuity with their original territories (Corntassel 2003).
2
The term colonial water governance refers to Crown-implemented decision-making frameworks for
water in Canada that set out who decides and who is accountable; what the parameters of the decisions
are; and how the decisions are made. This includes the colonial legal frameworks for water and the
existing division of powers and responsibilities. Although colonial water governance processes pertain to
and impact Indigenous peoples, Indigenous input, interests and knowledges are often excluded from
colonial governments’ political, organizational, and administrative processes for water.
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Crown and Indigenous communities—which hold full rights to land and water, as
recognized by Supreme Court decisions in recent years. Debates over Indigenous rights
to water intersect with broader trends in water governance, including growing support
for shifting water governance in BC towards an approach that is watershed-based3,
collaborative, and involves Indigenous peoples more centrally and meaningfully in
decision-making4 (Fraser Basin Council 2012; Brandes & O'Riordan 2014).
In light of these issues, this paper explores Indigenous communities’
perspectives on reforms to colonial water governance systems. Our rationale stems
from Cohen and Davidson’s (2011) critique of watershed-based governance, writ large:
“Watersheds may not be appropriate in cases where re-scaling is being undertaken to
address persistent governance challenges, such as lack of monitoring and enforcement,
without concomitant attention to the underlying sources of the problem; such cases, we
suggest, perpetuate rather than solve governance failures” (9). This paper considers
both where collaborative watershed governance 5 has potential to respond to some
outstanding issues that First Nations have identified, as well as ongoing issues it will
have to contend with, and where it still may fall short of addressing persistent
governance challenges.
The paper is organized into 6 sections. Following from this introduction, Section 2
provides detail on the context and drivers of water governance reform in BC. In section
3, we give a brief overview of the methods used in this research. Section 4 is divided in
two parts. The first part presents an overview of persistent governance challenges as
described by different First Nations interviewees and identified through document
review. The second part of section 4 discusses how the transition towards collaborative
watershed governance in BC may ‘articulate with’ the governance challenges identified
in part one. For section 5 we offer a discussion of alternative water governance
frameworks for consideration, including several that may facilitate meaningful
participation of First Nations in BC’s ongoing water governance reform. Finally, in

3

Watersheds are commonly understood to be “areas of land draining into a common body of water, such
as a lake, river, or ocean”, although they are not scientifically given, and often contested (Cohen 2012:
2207).
4
A “Statement of Support for B.C. Water Sustainability Act and Regulations” was jointly prepared by
advocacy groups and three universities to urge the BC government to ensure First Nations are
meaningfully engaged and adequate resourcing will be provided to enforce the new Act. See Statement
of Support, 2014.
5
Collaborative watershed governance and co-governance are distinct concepts: we suggest that there
are fundamental differences in how these two concepts address power sharing and Indigenous rights and
authority: from collaborative processes, in which First Nations play a consultative or advisory role, to cogovernance in which First Nations and colonial governments co-create shared forms of jurisdiction, and
First Nations have substantial or legally-binding authority (Kotaska 2013; Goetze 2005; Tipa and Welch
2006). The two terms are used accordingly throughout this paper.
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section 6, we summarize our research with concluding remarks.
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CONTEXT: DRIVERS OF WATER GOVERNANCE REFORM IN BC
The primary drivers for current water governance reform in BC generally fall into three
key categories. The first category involves the dynamic legal landscape for Indigenous
peoples in Canada more broadly, and the recent changes in the legislative framework
for water in BC. The second category speaks to the priority that Indigenous
communities in BC give to water and water governance. Finally, the third category
draws from broader calls for water governance reform, including growing interest from
academic and advocacy communities in creating more collaborative and participatory
forms of water governance.

Legal Drivers
The legal landscape for First Nations in BC is unique in Canada in that very few historic
treaties were signed in the province (with the exception of the Douglas Treaties on
Vancouver Island and a section of north-eastern BC which falls under Treaty 8), and
few treaties have been finalized through the modern treaty process (Madill 1981;
Kotaska 2013). Thus, the legal fact stands that the majority of the province is unceded
First Nations’ territory (FNLC 2011; UBCIC 2010, 2011; Walkem 2004). Through a
series of legal decisions6, most recently the 2014 Tsihlqot’in case, the Supreme Court of
Canada has clearly established that Aboriginal rights and title can no longer be legally
ignored and that First Nations must be involved at a strategic level in decisions that
impact their territories (Kotaska 2013; Morellato 2008). As the legal landscape of rights
and title continues to evolve, so too do the requirements and impetus for provincial and
federal governments to engage meaningfully with First Nations in land and water
governance and management. These changing legal requirements constitute a critical
“precondition” of collaborative or co-governance-based approaches to water
governance, not only in BC, but across the entire country (Plummer & Fitzgibbon 2004).
Legal changes specific to the realm of fresh water are driving water governance
reform in BC. While there are numerous existing watershed stewardship and
governance entities, some of which involve First Nations, these existing arrangements

6

From the 1970s through to present there have been a series of pivotal court cases on Aboriginal rights
and title. Critical outcomes from these cases include: confirmation that Aboriginal title to land existed at
the time of the 1763 Royal Proclamation (Calder v. British Columbia [1973]) and continues to exist
(Delgamuuk’w v. British Columbia [1997]); declaration of Aboriginal title to specific lands (Tsilhqot’in
Nation v. British Columbia [2014]); establishment of criteria to determine whether an Aboriginal right
exists and how a government may be justified to infringe upon it (e.g. R v. Sparrow [1990]); and
development of requirements for consultation and accommodation (e.g. Haida Nation v. British Columbia
[2004]). Section 35(1) of the 1982 Canadian Constitution recognizes and affirms existing Aboriginal and
treaty rights.
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have thus far “emerged organically, and are not directed by an overall provincial law or
policy” (Nowlan & Bakker 2007: 14). Now, however, BC’s new Water Sustainability Act
(WSA or Act), which came into force in early 2016, presents the opportunity for
formalized governance shifts to augment and substantiate the role of these entities.
Although the WSA itself does not specify the form of governance that could be
developed, the 2013 legislative proposal stipulates a “collaborative public process” (60)
and “greater involvement and participation for First Nations in water management and
watershed planning processes” (6). Thus, there are broad suggestions that the Province
may work towards establishing or supporting collaborative watershed governance
entities (e.g. authorities or watershed boards) with First Nations representation.

Water is a First Nations Priority
In addition to the legal drivers mentioned above, First Nations across BC have also
clearly identified that water and water governance are priority areas of concern within
broader efforts to assert Indigenous rights and governance (UBCIC 2015). While being
mindful of the diversity of First Nations and wary of making essentialist claims, the
cultural, spiritual, and socioeconomic values of water to Indigenous peoples are widely
depicted—descriptions of water as a powerful medicine and sacred resource, as the
lifeblood of the land, and as a relative that must be respected and cared for, are echoed
by Indigenous communities and organizations, and scholars throughout the literature
(Blackstock 2001; LaBoucane-Benson et al. 2012; McGregor 2012, 2013; Sanderson
2008; Walkem 2004; Wilson 2014). These were also key themes highlighted by First
Nations submissions as part of the WSA consultation process (cf. Program on Water
Governance report, forthcoming).
Strategic planning around water is a prominent aspect of the portfolios of a range
of First Nations organizations, including the First Nations Fisheries Council of BC and
the BC Assembly of First Nations (see Water for Fish program and Governance Toolkit:
Water, respectively). While they differ on specifics, the shared message is clear: water
governance arrangements must “recognize those First Nations or their duly created and
mandated institutions that have the capacity and capability to develop, administer and
enforce their own water laws” (Assembly of First Nations 2012: 2).

Trends in Water Governance Scholarship
A third factor contributing to momentum for water governance reform is an emphasis
within water governance scholarship on the idea that in order for water governance to
be equitable and effective, it should be collaborative, and should include affected
populations—specifically Indigenous peoples—in shared decision-making processes.
These trends are further bolstered by a suite of ecological and social arguments that
have also led to rescaling of many water governance institutions and practices to the
local watershed level (Bark et al 2012; Cohen 2012; Cronin & Ostergren 2007; Barnhill
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2009; Jackson et al 2012; Phare 2009; Tipa & Welch 2006; Brandes & O'Riordan 2014;
Memon & Kirk 2012). For First Nations, in particular, water governance scholarship and
freshwater policy and advocacy communities have increasingly foregrounded the
integral role First Nations must play in water governance in BC (Brandes & Curran
2009; Brandes & O'Riordan 2014; von der Porten & de Loë 2013a, 2013b). These shifts
are seen as central, not only for First Nations, but for a respectful, equitable and
effective water governance future more broadly.
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RESEARCH APPROACH AND METHODOLOGY
The research for this paper involved a mixed qualitative methods approach. First, indepth work was undertaken with the Lower Similkameen Indian Band (LSIB), a member
of the Syilx Nation, with whom there was mutual interest in working together on water
governance research. Water is at the forefront of planning in the Similkameen region:
the Regional District of the Okanagan-Similkameen is developing a Similkameen
Watershed Plan and the LSIB at the time of this research acted on the steering
committee for this plan; and the Okanagan Nation Alliance is coordinating the Syilx
Water Strategy with the goal to “incorporate Syilx principles and practices associated
with water stewardship” (ONA 2014). As part of this collaboration with the LSIB, we
conducted semi-structured interviews with natural resource staff and others whose work
addresses water, at both the band and tribal alliance level. We also conducted three
community circles to better understand community perspectives and concerns in 20122013. To get a sense of other First Nations’ experiences and perspectives on
collaborative water governance, we also conducted other interviews with natural
resource officers from four other First Nations, in addition to observation at several First
Nations-led water planning meetings. Interviews (a total of 15) were transcribed and
coded; this paper includes quotes as interviewees offered rich insights into the themes
explored.
Research also included a document review of First Nations’ submissions to the
Water Act modernization process (a total of 46 submissions were considered), as well
as review of BC First Nations’ water declarations and water governance toolkits. This
document review provided details and perspective on the broader set of concerns and
interactions among various First Nations governments and provincial First Nations
leadership around water governance in the province. Any misinterpretations herein are
the authors’ alone; we do not claim to represent the views of any First Nations involved
in this work.
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RESULTS AND DISCUSSION
Results and Discussion Part 1: What are the Persistent Governance
Challenges?
In order to evaluate the scope and potential of collaborative watershed governance in
BC, it is essential to first consider some of the outstanding issues that First Nations
identify in the existing colonial water governance framework, as any new approaches to
governance will have to contend with - and presumably attempt to address - existing
governance barriers. From interviews and document review conducted in this research,
we highlight four key governance issues: (1) there are fundamental contestations over
jurisdiction and tensions with the Province; (2) the colonial governance framework for
water is fragmented and often implicitly or explicitly excludes Indigenous laws and
knowledge; (3) capacity and funding are persistent barriers; and (4) there is a deeplyrooted lack of trust between First Nations and colonial governments. After providing this
context, we then turn to an analysis of ongoing governance shifts towards collaborative
watershed decision-making, and how this approach is likely to articulate with, respond
to, or potentially compound, the identified concerns.
Fundamental contestations over jurisdiction and tensions with the Province
Every time we want to talk with the provincial government we always get labeled
as a stakeholder, as an interested party, versus a higher-level government
agency that is trying to make high-level decisions. (Okanagan natural resource
officer, April 2014)
This natural resource officer speaks to a core tension within the existing colonial water
governance framework in BC: the ongoing lack of observation of First Nations’ rights
and jurisdiction, the Province’s assertion of exclusive Crown ownership over water, and
the struggle for First Nations to be, as one interviewee stressed, “not consulted but
engaged” in decision-making related to water. Many scholars have also commented on
the ongoing denial of Indigenous authority and rights and title in colonial environmental
governance in Canada (Dalton 2013; Kotaska 2013; McGregor 2013; Sam 2008, 2013;
von der Porten & de Loë 2013a, 2013b, 2014; Walkem 2004). The prominence of this
theme throughout this research reinforces that this remains a fundamental, unresolved
issue in the realm of water governance in BC.
First Nations in BC have made explicit that their rights to lands, water, and
governance have never been ceded, and that they must be engaged as Nations in
government-to-government relationships in decision-making related to water:
Where Aboriginal Title and Rights have not been addressed, the Government of
British Columbia does not have the title or jurisdiction to assert ownership,
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control or jurisdiction over water (UBCIC 2010: 3. See also UBCIC 2011; AFN
2012; FNLC 2013).
However, despite legal recognition of Aboriginal rights and title, and agreements signed
between First Nations leadership bodies with the Province that acknowledge the need
for government-to-government relationships and shared decision-making processes7,
the translation into practice in colonial water governance is not consistently
experienced. Many First Nations have voiced their concerns that the consultation and
approval process for the WSA failed to uphold this obligation (see, for example: BCAFN
2013; FNS 2013; UBCIC 2011) and that First Nations were lumped in with other
‘stakeholders’ in providing comments on the legislation (Cowichan Tribes 2010; Haisla
Nation Council 2011; McLeod Lake Indian Band 2013; von der Porten & de Loë 2014).
Further to this, analysis of the outcomes of the consultation process has validated that
First Nations concerns were not taken seriously, particularly regarding water rights and
allocation (McFarlane et al., in process). In its final form, the WSA is silent on Aboriginal
rights and title to water.
The colonial governance framework for water is fragmented and excludes
Indigenous laws and knowledge
Decontextualized policies and fragmented lines of accountability stand out as other key
water governance challenges. Several interviewees noted that water policies
administered by colonial governments do not always respond adequately to local
conditions and needs. For instance, a Syilx member related that the drinking water
guidelines are not based on specific needs in the Similkameen, but rather on
regulations developed elsewhere in Canada that are subsequently ‘implanted’ locally,
particularly given federal involvement in drinking water:
Federally it’s not so much an interaction as a dictation. Because there is a new
Bill 8 out that will dictate how Bands will manage their water systems. And
Aboriginal Affairs and Northern Development Canada, they set the regulations on
that, because we are under the federal government and they deal with things
across the country. So it’s never anything specific to our area or even to the
province because they are looking at things nationally.
This relates to an overarching theme that emerged through interviews and document
review— consistent with the work of LaBoucane-Benson et al. (2012) and Walkem
(2004), among others—that within colonial water governance systems, there is a lack of
7

In 2005, the Province of BC and BC First Nations entered into a “New Relationship” with the aim to
improve government-to-government relations. The accord sets out new processes and structures to work
together on decisions over land and resource use, revenue sharing, and economic development
(Government of British Columbia 2005).
8
A reference to Bill S-8, the Safe Drinking Water for First Nations Act, passed in 2013.
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consideration for the diverse cultural and spiritual relationships, laws, and forms of
governance for water that different First Nations practice and uphold. As one natural
resource officer in the Okanagan summarized, “it [current water governance] is still
completely missing that other worldview.” Various submissions to the Province on the
Water Act modernization process spoke directly to this issue, calling for inclusion of
Indigenous laws and perspectives in the new Act:
The [Water Sustainability] Act must be updated to reflect the unique and cultural
interests that First Nations have with water, and to promote the use of traditional
knowledge in water stewardship and decision-making. (FNS 2013: 1)
Capacity and funding are persistent barriers
Interviewees highlighted funding and capacity challenges9 as key constraints that First
Nations natural resource staff face in water governance. These capacity limitations in
natural resource governance are linked to historical and ongoing colonialism10, which
are experienced in very concrete ways in terms of insufficient staffing, funding, and
time. Water is often just one of a host of responsibilities in a given staff member’s
portfolio. A fisheries staff person explained:
Even on the First Nations side, people are well intentioned and they are
interested. But in some cases when the person is dealing with your water stuff, is
a member of council or maybe the Chief, and they are dealing with 10 million
other things, it’s really hard to have that thoughtful kind of engagement that is
really needed for those processes.
Further, capacity to govern water resources not only varies tremendously between
individual First Nations and nation or tribal alliances in BC11 but it is also constrained
within colonial governments as well. As we will return to later in this paper, we suggest
that emphasis also needs to be placed on reversing the gaze of ‘capacity development’
back to colonial governments, requiring colonial governments to build an understanding
of First Nation’s laws, language, protocols for working together. In addition, sufficient
staff will be needed to effectively engage with each First Nation.
9

Our interpretation does not suggest that First Nations are ‘capacity deficient’; First Nations possess the
capacity to govern within their own systems of knowledge and laws, and have and continue to develop
capacities to interact with and challenge colonial governance.
10
The referrals process, for instance, places immense burdens on Indigenous communities’ time and
resources, and has been described as “one of the greatest logistical difficulties facing Aboriginal
communities today” (Morellato 2008: 72)
11
For example, one First Nation in BC’s lower mainland that is developing a watershed strategy has a
registered population of 92 members. Total annual federally received funding in 2013 for social, housing,
and education programs, community infrastructure and economic development initiatives was reported at
$1.2 million. Comparatively, an adjacent First Nation, also located in the lower mainland, is developing a
marine use plan and has a registered population of 4,176 members with federal funding at $13.9 million.
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Fragmentation in colonial water governance also creates capacity challenges.
Water cuts across jurisdictions including those of multiple First Nations, in addition to
federal, provincial and local governments (not to mention those that cross transnational
boundaries, e.g. between Canada and the U.S., see Norman 2012 & 2015). Within each
of these government entities, responsibility for specific aspects of water management is
further fragmented between multiple departments. Several interviewees described that it
is unclear which authorities are responsible for different aspects of water governance
and management, such as monitoring and sharing water quality and quantity
information. This fragmentation, they suggested, further constrains the ability to pursue
holistic or meaningful water management that serves the needs of First Nations.
Lack of trust
At the confluence of the issues described above—contested jurisdictions,
fragmentation, and capacity challenges—lies the outstanding matter of lack of trust. In
the words of a LSIB member, “the distrust is on so many levels and so many ways.”
Historically, the provincial government has given First Nations little basis to trust that
they will be engaged respectfully in water governance, and, as mentioned previously,
the WSA was another failure to acknowledge Aboriginal water rights and develop a
more meaningful consultation and engagement process (FNS 2013):
First Nations are continually forced into lengthy and costly litigation and other
processes to advance their Aboriginal title and rights as a means of protecting
the environment against unsustainable development and practices. This
perpetuates a relationship with the Crown, and proponents, based on conflict,
rather than mutual respect and cooperation (FNS 2013: 8).
Writing of co-governance, Goetze (2005) describes the “crisis of confidence” between
First Nations and the province of BC, where “negotiating new relationships must
contend with a firmly entrenched legacy of suspicion and distrust” (256). This legacy
was evident in this research, and is certain to condition the likely success or outcomes
of emerging water governance shifts.

Results and Discussion Part 2: Collaborative Watershed Governance
in BC: Implications for First Nations’ Engagement in Water
Governance
The previous section detailed existing governance barriers that some First Nations
encounter in colonial water governance in BC. It also provided a sense of the ‘initial
conditions’ upon which a collaborative watershed governance approach would need to
build, with critical issues including lack of trust, and a system in which non-Indigenous
ideas and practices dominate. We now turn to a discussion of how collaborative
watershed governance could ‘articulate with’ these existing governance challenges.
Specifically, we consider four key themes: 1) Power sharing and core jurisdictional
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tensions with the Province; 2) Scale of authority and collaboration with local
government; 3) Capacity challenges as an impediment to equal First Nations’
participation; and 4) ongoing entrenchment in non-Indigenous approaches.
Power sharing and core tensions with the Province over jurisdiction
From First Nations’ initial responses to the WSA’s proposal for new forms of
governance, as well as based on accounts of experiences with existing collaborative
watershed entities, tensions around power sharing and strength and scale of authority in
water governance are evident in the relationships between First Nations and the
Province.
The Province must not assume it has sole jurisdiction over water, nor that it is the
sole authority to delegate management of the water in our traditional territory.
Water issues transcend jurisdictional boundaries and are not the responsibility of
just one governing body (Cowichan Tribes 2013:1).
Overall, despite the loose suggestion in the WSA legislative proposal of “greater First
Nations participation,” there is also a clear ongoing adherence to provincial government
control:
Ultimate accountability for environmental protection would remain with the
provincial government. It would continue to establish and coordinate laws, rules,
agreements and financial arrangements, including setting provincial objectives
and outcomes. It would also be responsible for deciding the institutions, systems
and roles for any delegated responsibilities (MoE 2013: 84).
While the WSA now includes the potential for decision-making under the Act to be
delegated to other entities—which could include watershed governance entities—in
their submissions to the WSA several First Nations noted concerns around this
provision:
It is important to note that the [WSA] proposal does not clearly distinguish
between governance and stewardship responsibilities, nor does it indicate which
entities (First Nations and other governments, water users, interest groups, etc...)
will hold those responsibilities (BCAFN 2013: 23).
A natural resource consultant working in the Similkameen contemplated that the
Province does not have the legitimate authority for water on or below First Nations
reserves and territories, and that because First Nations have never ceded their
governance powers for water, the Province cannot then delegate that authority:
It is interesting because it would have to be that the Nation or Band would have a
decision-making authority over whatever decisions are being made…So one of
the challenges is well, does the Province even have the authority to delegate any
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governance to First Nations? So they can’t really do that…(Okanagan Natural
Resource Officer, November 2013).
Relatedly, the question of who has legitimate final authority in collaboratively-governed
watershed entities is also a point of contention. For instance, the former National Chair
of Aboriginal Economic Development writes in her submission to the WSA: “Working
collectively together is important to bring everyone’s interest to the table, but in the end,
it should be First Nations interests as priority in order to protect their rights enshrined in
s. 35 of the Constitution Act” (Sayers 2013: 6).
Goetze (2005), writing on co-governance, notes that such arrangements will only
be empowering to the extent that they “facilitate the exercise of power historically held
by Aboriginal peoples in managing their resources as autonomous nations” (248).
Similarly, the legitimacy and acceptability of watershed entities will rest on the extent to
which provisions are made for power-sharing and decision-making authority for First
Nations (Kotaska 2013; von der Porten & de Loë 2013a, 2013b). The development and
approval process of WSA itself certainly fell did not create these real shifts in powersharing, and it remains to be seen whether the watershed governance entities that
could obtain decision-making authority through the Act will facilitate robust decisionmaking authority for First Nations.
Scale of authority and collaborating with local government
Dimensions of scale are complicated in considering First Nations’ jurisdiction and
authority in the context of collaborative watershed governance. Cohen and Davidson
(2011) note: “The watershed approach represents both a scaling up from municipalities
and a scaling down from nations, states and provinces…” (4). Although these shifts are
complex enough in the context of colonial governments, governance rescaling is even
more complex with respect to First Nations’ authority. As previously described, First
Nations are not stakeholders or local governments, but rather function as governments
that negotiate with the Crown. At the same time, distinct First Nations have unique ties
and governance powers for specific territories. Further, the governance scales and
territorial boundaries within which First Nations operate and engage are highly variable
and do not necessarily correspond to particular watershed areas. An additional
complexity is the issue of overlapping and competing claims to territories between First
Nations (Kotaska 2013). As Phare (2011) describes: “In any given region, there may be
multiple claims by different First Nations to the waters. These First Nations may have
different, and competing values, ranging from conservation-oriented perspectives to
development and full exploitation. Further, each First Nation may have a different
strength of claim to water rights in an area, and this would have to be determined” (14).
While there is in-depth commentary on the dynamics between the province and
First Nations around water governance, less attention has been given to the interactions
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between First Nations and local governments. First Nations and local governments have
historically had little interaction with one another (Wells 2004); today, however, more
extensive relationships and partnerships are emerging (Abram 2002), including in the
realm of watershed governance. Collaboration between First Nations and local
governments has its own set of complications. For instance, a First Nations natural
resource staff person recounted how differing strengths of authority can hinder working
with local governments even when there are mutual intentions to collaborate:
It is good: every band is trying to work with the local municipality the best they
can so that they have a better working relationship. And when it comes to issues
such as water - that’s so big that it has to be there for everybody in the
community, Native and non-Native. So they are trying hard to do that. Every time
we look at interacting with Regional Districts we have to be very cautious
because we can’t recognize that level of government…So every time we want to
talk with anybody, we have to be very careful with Aboriginal title and rights, and
signing over, consultation, and jurisdiction.
The Similkameen provides an interesting case of an existing watershed initiative
between local governments and a First Nation. The LSIB and the Regional District of
the Okanagan-Similkameen have recently started working together on a Similkameen
Watershed Plan. This plan is headed by the Similkameen Valley Planning Society
(SVPS), of which the LSIB is a member. While the plan is still in its early phases, and
we do not claim to know the full extent of dynamics and relationships involved, it is
productive to look at the factors shaping negotiations. A LSIB member described that
being part of the SVPS watershed initiative is potentially one step towards having
greater influence in decision-making around water: “So obviously the band was very
smart and wise to recognize that sitting and being part of the society is strategically very
important for saying, ‘we want to be a decision-maker in this valley.’” This interviewee
conveyed that while it is an ongoing struggle to set the terms of engagement, there has
been progress:
So I would say we’ve made some really good ground at that table. I mean they
don’t sit there and assume that because you are an Indian you approve for the
band. They now understand that that is consultation that has to happen at a
different level, but we are there and we are participating in this information.
It seems, at least initially, that a key barrier for First Nations in collaborating more
broadly in locally-based watershed initiatives is a lack of guidelines or protocols that
would not prejudice Aboriginal rights or title claims. Some such protocols and
agreements (including the New Relationship Accord and the Kunst’aa Guu –
Kunst’aayah Haida Reconciliation Protocol) have been agreed to between First Nations
and the Province and might help to facilitate collaboration across the multiple scales of
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authority. While the effectiveness of these agreements has fluctuated over time, the
commitment to work together, at a minimum, can allow for on-going renewal of the
relationship between parties.
Capacity challenges – an impediment to equal First Nations’ participation
As previously discussed, capacity limitations in terms of time, staff, and resources are a
significant challenge for many First Nations natural resource departments, often linked
to historical and ongoing colonialism. Here, it is useful to turn to Tipa and Welch’s
(2006) work on collaborative water governance in New Zealand, in which they
problematize capacity as an impediment to Indigenous participation in basin
governance. These scholars highlight that cooperative management, predicated on the
ideal of “interaction between equal partners in decision making” (382) is unsatisfying
insofar as it “omits to explain how equal status and equal participation are to be realized
when one partner has greater access to funding, staffing, expertise, statutory powers,
and functions” (382). Such concerns remain outstanding for the issues under
consideration here. For instance, as a First Nations staff person involved in a
collaborative watershed entity related:
There is a good shift in understanding [for the Regional District] to realize it is
easier to work with us than to not work with us. So it’s just a matter of they have
tax dollars and capacity to fund that position, whereas for us to have a dedicated
person who works in that position with them, we would need to find the capacity
for it. So there are still some of those traditional barriers to being able to
participate fully into the meaningfulness to that agreement.
Given these realities, there is increasing recognition that resources need to be provided
for First Nations to assume a meaningful decision-making role in collaborative
watershed governance (Brandes & O’Riordan 2014; von der Porten & de Loë 2014), a
concern that many First Nations also stress as an outstanding issue in their WSA
submissions to the Province (cf. PoWG report, forthcoming). This includes shifting the
onus on capacity development for collaboration onto colonial governments, who also
maintain a fiduciary responsibility for Aboriginal peoples. We will return to this
discussion in section 5.
The foundations of water governance remain firmly entrenched in non-Indigenous
approaches
While there is recognition that capacity in terms of funding, human resources, and
technical knowledge is a prominent concern, Nadasdy (2012) writes that such calls for
capacity development have problematic undercurrents:
This same paternalistic subtext is evident in by now taken-for-granted calls in the
Canadian self-government discourse for First Nations to build capacity, a
euphemism for Euro-Canadian-style training that will enable them to serve as the
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bureaucratic functionaries increasingly required by land claim and selfgovernment agreement as if they had not had the “capacity” to govern
themselves before the arrival of Euro-Canadians (529).
Although Nadasdy (2012) is writing of the land claims process in northern Canada, his
argument translates into a critique of collaborative watershed governance. We suggest
that discussions of capacity in collaborative watershed governance need to be
broadened to consider who is directing the process: who is being asked to speak whose
language, and on whose terms and knowledge systems is collaborative watershed
governance proceeding? With increasing recognition of Aboriginal rights and title,
growing prominence given to the notion that interactions between colonial governments
and First Nations should be on a government-to-government basis, and a proliferation
of natural resource co-governance schemes, First Nations have been forced to work
within dominant bureaucratic management systems (Nadasdy 2003a: 2; see also
Natcher et al. 2005; Natcher & Davis 2007). Kotaska (2013) has documented that this
has generally held true in emerging co-governance arrangements in BC, where
Provincial structures and processes continue to dominate.
Turning to water specifically, given the heightened attention on collaborative
water governance with First Nations, First Nations could face an ‘onslaught’ of requests
to participate in collaborative watershed governance processes. One interviewee
working on provincial water and fisheries issues articulated preoccupation that First
Nations will have to continue to work in a governance framework still premised on nonIndigenous foundations, leaving little space for Indigenous knowledge and
conceptualizations of governance:
But the thing that I worry about is that if there gets to be more watershed-based
planning and First Nations are engaged at that level, I always just worry
about…it’s wrong to say the ability or the knowledge that people would need to
have coming into a planning process like that or a management process. And
again it is sort like the situation where as a First Nations [person], I have to fit into
someone else’s worldview and how they think or how they manage and how they
plan.
So the thing that I worry about is how successful are these things going to be if
people come into these processes with different sets of experience and
knowledge that may not be recognized by the other parties in the group? But
First Nations bring a wealth of knowledge in the knowledge that they have about
the landscape and the territory which might not be that compatible. But that
doesn’t mean that it is not as valuable. So I think it is the knowledge systems that
will be used going forward, will they be respected and recognized within the
planning process?
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This interviewee raises two key issues that require attention. The first is the concern
that First Nations will have to continue to adapt to the terms of water governance
processes under the direction of colonial governments, versus placing the onus on
colonial governments to support, adapt, or at minimum, follow more closely Indigenousled plans and approaches to water governance. As such, a power imbalance is
embedded within the process from the outset. Relatedly, this interviewee raises the
question of whether space will exist within watershed entities for First Nations’
knowledge and viewpoints to be privileged or at least considered on equal grounds as
Euro-centric knowledge. As has been identified in existing co-governance and comanagement schemes, there is concern that Indigenous knowledge will not be treated
as a complete knowledge system, but rather distilled from its context into disparate
fragments that can easily incorporated into dominant colonial water management
structures (Bark et al. 2012; Cruikshank 2004; Nadasdy 2003a, 2003b; Natcher et al.
2005; van Tol Smit et al. 2014). In summary, attention must be directed at who is in
control of developing the terms, structures, and decision-making processes of
collaborative watershed governance, and if and how Indigenous knowledge are
privileged (Kotaska 2013).
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BEYOND COLONIAL WATER GOVERNANCE
Our research suggests that the imposition of a colonial governance framework has done
little to support the inclusion of Indigenous peoples or their knowledge in existing water
governance frameworks. Maintaining this framework is no longer viable, particularly
given the changing legal landscape in Canada that recognizes Aboriginal rights and title
to lands and resources, including the right to manage those lands and resources. While
legislative changes introduced in the new WSA may promote First Nations participation
in water governance, it remains to be seen whether or not these changes will sufficiently
and effectively articulate with the core concerns that First Nations have identified in the
existing colonial water governance system.
Based on our document and literature review, in addition to evaluation of
concerns raised by interviewees, the following section discusses three alternative
pathways for collaborative water governance arrangements. Each is gaining support
from Indigenous peoples and in academic and policy circles, and some are already
evident across the province in more practical ways as well. Each of these alternatives, it
should be noted, assume collaboration, versus resistance (i.e., legal challenges), as a
pathway towards improved Indigenous participation in water governance. This is not to
invalidate legal challenge as a legitimate avenue for redress and improvement, as we
recognize that considerable progress for First Nations has often only proceeded through
legal channels. As part of the discussion of alternatives, we also seek to address the
enabling conditions or supports needed to effectively restructure the framework and
address core tensions, implied by these different, albeit linked, options.

Imagining Alternative
Governance

Pathways

Towards

Collaborative

Water

Co-governance
Co-governance is increasingly attracting greater interest and attention from water
governance and legal scholars (see Nowlan & Bakker 2010; Brandes & O’Riordan
2014; Wilson 2013) as a means to address some of the key barriers to Indigenous
participation within the current water governance framework, such as shifting towards
the empowerment of traditionally marginalized stakeholders; the reinforcement of social
trust between parties; and the reduction of conflict (Nowlan & Bakker 2010: 17).
Furthermore, co-governance can potentially address core tensions related to authority
and power sharing, offering an opportunity for the Province and individual First Nations
to define and agree on a process for sharing authority and decision-making over water
resources. Generating the terms of the governance process and structures together can
create the space to include Indigenous conceptualizations of governance that ultimately
may serve to enhance sustainable water governance.
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For example, the shift away from a centralized authority towards more locallybased governance can signal greater inclusion of local and traditional knowledge to
inform decision-making, as well as improved access for First Nations to information held
by government agencies. For colonial governments, this can mean enhanced
community support leading to more positive outcomes for water management and
planning.
There are limitations to co-governance, however, particularly around dismantling
the power imbalances inherent in colonial governance frameworks. Co-creation of new
governance frameworks needs to ensure that the updated model doesn’t simply
replicate an overly bureaucratic structure that overwhelms each governments’
capacities and/or excludes Indigenous knowledge or conceptualizations of governance.
An additional challenges with greater and more equitable representation of all parties in
a co-governance arrangement is the greater costs involved to support participation.
Neither of these limitations, however, precludes co-governance from being a viable
alternative for a more equitable and effective collaborative water governance
arrangement with Indigenous peoples.
Indigenous Governance
In the first court case to grant Aboriginal title to lands outside an Indian Reserve, the
2014 Tsilhqot’in decision by the Supreme Court of Canada conferred ownership rights
to Aboriginal peoples. These rights include the right to decide how land will be used; the
right to economic benefits of the land; and the right to proactively manage the land. This
decision clarifies the right for Indigenous peoples to both shape and assert their own
forms of governance over their lands and resources in a manner that reflects their
values and perspectives (Mandell & Pinder 2014).
Consequently, one increasingly attractive alternative to address the concerns
First Nations have with the existing water governance framework is for First Nations to
develop their own water plans and exert their own Indigenous laws over water
resources in their titled, reserve, and treaty lands or traditional territories. A number of
Indigenous-led water governance initiatives have recently emerged to achieve exactly
that. Most recently, the Nadleh Whuten and Stellat’en First Nations have developed and
enacted water laws in their traditional territory that they will use to hold government and
industry to account (Hoekstra 2016). The intention behind the water policy is not to
prohibit industry or development in their traditional territories, but instead to set the
terms of reference for government or third parties to meet the water objectives set by
the communities.
While the Syilx Water Strategy is still under development, it represents the effort
of one Nation to build an Indigenous water governance strategy, where “the themes
expected to emerge from this work will be the Syilx perspective on the importance and
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value of water, how it should be used and not used, issues with how water is currently
used and strategies to conserve, respect and protect water in Syilx territory” (ONA
2014). One interviewee explained that the Strategy will also be a starting point to set
terms of engagement with colonial governments in water governance:
We [the Syilx Nation] will be able to use it [the Syilx Water Strategy] to engage
with provincial and federal proponents and regional districts, and say: this is our
viewpoint and this is how we want to manage water. Here’s our policy, here’s our
viewpoint, and how are we going to work together to come to these similar
levels?
Indigenous assertion of sovereignty over water resources, can result, paradoxically, in
both clarifying positions and further complicating jurisdictional authority. As previously
mentioned, competing claims over land and resources occur not just between First
Nations and colonial governments but also between individual First Nations (Phare
2011). Moreover, will Indigenous-led governance activities be recognized by colonial
governments? And does it matter if they are? While dismantling traditional power
imbalances inherent in the existing colonial framework may imply that First Nations can
only achieve their goals of self-determination by working outside a colonial system, it
doesn’t, however, imply that they can achieve their goals of water governance. That is,
for Indigenous water governance to be respected by other agents—including colonial
governments, industry, or other land and water users—it will need to be recognized, at
least to some extent. Furthermore, First Nations will need the supplementary resources
to enforce their water laws and policies. The persistent challenge this presents is that
existing resource and capacity constraints can limit many First Nations’ efforts to create
their individual water plans, policies and strategies.
Transitional Governance
In the interim, as the regulations are developed that set out how the governance
provisions in the Water Sustainability Act will be interpreted and applied, there needs to
be a way for Indigenous and colonial governments to work together: acknowledging
fundamental disagreement over authority, jurisdiction, and rights and title, but
recognizing the need for improved water management. One model that demonstrates
how incremental reconciliation of Provincial and Aboriginal title to water could occur is
the Kunst’aa Guu – Kunst’aayah Haida Reconciliation Protocol. In the reconciliation
protocol, both the Haida Nation and the Province explicitly acknowledge their competing
claims to jurisdiction for Haida Gwaii territory. With these competing claims made clear,
the Protocol commits both parties to working together:
Notwithstanding and without prejudice to the aforesaid divergence of viewpoints,
the Parties seek a more productive relationship and hereby choose a more
respectful approach to coexistence by way of land and natural resource
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management on Haida Gwaii through shared decision-making.
These interim agreements are not intended to resolve outstanding disputes over lands
and resources. Instead, they provide a framework to continue to build the relationship
between parties and work towards shared interests in land and resource management.
In short, they can represent a step towards reconciliation.

Enabling Steps Towards Collaborative Water Governance
While each of the alternative pathways address one or more of the key concerns raised
throughout the interviews and noted in the document review, there remain unresolved
tensions. Neither co-governance nor Indigenous governance approaches explicitly
reconcile jurisdictional fragmentation and divergent worldviews. And regardless of the
approach, additional resources will be needed to further water governance in BC.
Consequently, various preconditions need to be met, not only to resolve some of the
barriers to First Nations’ participation, but also to support the creation of enduring and
effective structural change in water governance. As well, it is important to acknowledge
that some of these pathways may be fundamentally in tension with each other, so
supports may be needed to negotiate any such tensions that emerge as different
frameworks are pursued in tandem.
Learning each others’ ways
Through assimilationist policies, such as the Indian Act, First Nations have often been
forced to adopt and adapt to colonial laws and institutions that historically excluded their
participation. While First Nations are now invited to participate, to some extent, in the
current water governance framework, their participation is still constrained by resource
and capacity limitations. This is not simply a matter of First Nations lacking the
knowledge and capacity but rather a symptom of a structural barrier that prevents
equitable participation.
While many First Nations governments would benefit from additional resources
invested in capacity for water governance, we suggest that emphasis also needs to be
placed on reversing the gaze of capacity development back to colonial governments.
This requires colonial governments to build an understanding of each First Nation’s
laws, language, and protocols for working together. As Tipa and Welch (2006)
comment, there is “…an under-theorization of how capacity building is achieved, itself a
reflection of a common belief held by local-level agencies that it is primarily if not only
indigenous groups that require such enhancement of capacity” (383). Colonial
governments and institutions must respond to and learn to work with the many water
governance processes and strategies that different First Nations in BC are developing.

Learning together and about each others’ water governance processes can have

22

INSTITUTE FOR RESOURCES, ENVIRONMENT AND SUSTAINABILITY
UNIVERSITY OF BRITISH COLUMBIA

the added benefit of enhanced understanding of water systems which may result in
improved water management practices. The act of learning together may also help
reconcile divergent knowledge systems and worldviews into shared governance
practices and decision-making.
Resource and capacity building
The persistent challenge confronting each alternative pathway to collaborative
governance is that resource and capacity will continue to constrain the efforts of many
First Nations and colonial governments. For First Nations to participate equally in any
given water governance regime, this will mean more than building capacity and
adequate resourcing to sustain water governance participation. It might also translate
into need for greater coordination and willingness to share resources and knowledge
among First Nations. It might also mean collecting resource revenues or entering into
resource revenue sharing with the provincial government. For instance, First Nations
might collect all or an agreed-upon portion of water licence fees and rentals issued
within their traditional territories12.
Colonial governments can also face significant resource and capacity shortfalls.
From the 2014 Statement of Support for BC Water Sustainability Act and Regulations,
the authors recognized the BC government’s “financial resources are limited and the
new regulations have costly implications” (1). Thus, the authors urged the provincial
government to recover sufficient funds from water users in the province through the
increase in water license pricing in order to support full implementation of the WSA.
Access to adequate and sustained sources of funding and capacity will be critical
to both First Nations and colonial governments in advancing not only preferred but
enduring pathways to water governance. The resources considerations are particularly
crucial if we take seriously the requirements of meaningful and engaged collaborative
processes—a time and resource intensive endeavor.
Restoring trust and reconciliation
“The ultimate objective [of reconciliation] must be to transform our country and
restore mutual respect between peoples and nations.” (TRC 2015: 19)
At the heart of moving forward together are the basic requirements of time and
relationship building to move beyond the “crisis of confidence” (Goetze 2005) and
establish trust and capacities for collaboration. This must happen at multiple levels, from
the personal to the institutional. As one interviewee highlighted:

12

These revenue sharing arrangements have strengthened support with the Tsilhqot’in decision, whereby
First Nations have the right to the economic benefits of the land (Tsilhqot’in Nation v. British Columbia
2014 SCC 44, para. 73) and whereby the Province currently collects fees and rentals from water
resources in First Nations traditional territories.
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It’s about relationship building and understanding different perspectives and what
other peoples’ needs and drivers are. And how they communicate. To me that is
always the most important part of the process: if you can spend the time building
the relationship without worrying too much about what the objectives are, or
without trying to work to something.
Perhaps the best resource for understanding how to restore trust and build the capacity
for working together is the recent report from the Truth and Reconciliation Commission
(TRC). This report highlights the core tensions in the relationship between Indigenous
and colonial societies, albeit through context of the Indian Residential Schools in
Canada. However, the TRC report provides significant insight into going forward “in a
manner that overcomes conflict and establishes a respectful and healthy relationship
among people” (3). The range of the barriers to Indigenous participation in water
governance, including exclusion, resource constraints, and deeply rooted lack of trust,
suggests that reconciliation of the relationship between the colonial governments and
Indigenous peoples may not only be a pre-condition, but the basis for creating enduring
and effective water governance.
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CONCLUSION
Against the backdrop of growing interest in collaborative watershed governance with
First Nations in BC, including in the newly enacted Water Sustainability Act, this article
addressed the question: Based on the existing state of colonial water governance in BC,
what are some of the implications of collaborative watershed governance for First
Nations’ water governance concerns and goals? This research has determined that in
BC the existing colonial water governance framework (1) is fragmented with respect to
jurisdictional authority; (2) often excludes Indigenous laws and knowledge; (3) lacks
capacity and funding for First Nations equitable participation; and (4) remains firmly
entrenched in colonial, or non-Indigenous, approaches. Underlying all of these concerns
are lack of trust and a fundamental contestation over sovereignty of water in BC.
Unresolved, this undermines the legitimacy and potential of the new WSA and
collaborative governance arrangements that may be supported by the Act.
This paper subsequently considered how collaborative watershed governance
with First Nations might respond to and/or further embed some of these challenges.
Specifically, we considered narratives around capacity and implications of ongoing
colonial control. To date, there has been little challenge to existing power imbalances:
colonial governments remain in control of water governance processes, and resource
and capacity imbalances are an impediment to equal Indigenous participation in
collaborative watershed efforts.
Building more equitable and effective water governance in BC will require
fundamental transitions away from the existing colonial water governance framework.
However, the geographical, cultural, and linguistic diversity of BC’s 203 First Nations
indicates there cannot be one prescriptive approach to reconciling competing claims to
land and water within one set governance structure. Yet, it is possible to envision new
arrangements that would both explicitly acknowledge competing Indigenous and
Provincial claims to water and establish clear terms for “a more respectful approach to
coexistence” through shared decision-making. This, of course, will require a long-term
commitment to work together as any approach will experience “cycles of change”
(Alfred 2009) and ongoing renewal.
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